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STATEMENT OF THE CASE 
A. Nature of the Case 
This is an Appellate Rule 12 interlocutory appeal from an interlocutory Order l issued 
by the Idaho Public Utilities Commission ("Commission" or "PUC") denying a "Motion for 
Permissive Appeal" filed by New Energy Two, LLC and New Energy Three, LLC (collectively 
"New Energy"). New Energy filed its Rule 12(c) Motion for Permissive Appeal after the 
Commission issued a prior interlocutory Order denying New Energy's "Motion to Dismiss" that 
alleged the Commission lacks subject matter jurisdiction over two complaints filed by Idaho 
Power Company against New Energy. Order No. 32755, R. Vol. IV, p. 854 (App. 854).2 
Although the Commission recognized the "general rule" that the interpretation and enforcement 
of contracts are matters for the Courts, the Commission found it had jurisdiction to resolve the 
contract dispute pursuant to the "consent" exception set out in Afton Energy v. Idaho Power Co. 
("Afton IV"), 111 Idaho 925, 929, 729 P.2d 400, 404 (1986) and Bunker Hill Co. v. Washington 
Water Power Co. ("Bunker Hill 1'),98 Idaho 249, 252, 561 P.2d 391, 394 (1977). Under this 
exception, the Court allowed the Commission to resolve utility contract disputes where "the 
parties agreed to let the PUC settle this dispute and [because] there is substantial evidence in the 
record to support the Commission's decision, it wiIl not be disturbed on appeal." Id 
I New Energy mischaracterizes Order No. 32780 as a "Final Order" (Brief at 1) when in fact Order Nos. 32780 and 
32755 are both interlocutory Orders. R. Vol. IV, pp. 886-88. 
2 For the convenience of the Court, the PUC's interlocutory Order No. 32755 is included in Appendix A and is cited 
in this Brief as "App." using the bates page numbers contained in the Record. For example, the first page of Order 
No. 32755 is cited as "App. 854" and appears in the Record at Vol. IV, p. 854. 
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B. PURP A and the Context of this Case 
Congress enacted the Public Utility Regulatory Policies Act of 1978 (PURPA) in 
response to a national energy crisis. Its purpose was to lessen the country's dependence on 
foreign oil and to encourage the development of renewable energy technologies as alternatives to 
the use of fossil fuels. Federal Energy Regulatory Commission (FERC) v. Mississippi, 456 U.S. 
742, 745-46, 102 S.Ct. 2126, 2129 (1982). PURPA requires that electric utilities (such as Idaho 
Power) purchase the power produced by eligible "qualifying facilities" (QFs) at avoided cost 
rates set by the PUC. 16 U.S.C. § 824a-3(a)(2). 
The typical PURP A transaction in Idaho contains two separate and independent parts. 
App. 855 n.2; R. Vol. IV, p. 881. One part is when the parties execute a PURPA "power 
purchase agreement" ("PPA" or "Agreement") where the QF (e.g., New Energy) agrees to sell 
and the utility (e.g., Idaho Power) agrees to purchase the electric output from the QF project. Id 
Among other contract provisions, the Agreement typically contains the avoided cost rates that 
the utility must pay the QF for power and the QF-selected date for the delivery of the power. 
The other part is the "interconnection" process where the utility and the QF negotiate and 
contract for the construction of the necessary facilities to "connect" the renewable project to the 
purchasing utility's system. 18 C.F.R. § 292.306. Under PURPA the QF pays for the costs of 
interconnection. Id After the utility studies how to interconnect the QF, the parties ultimately 
execute a "generator interconnection agreement" ("GIA"), the QF pays for the interconnection 
facilities, and then the utility constructs the necessary transmission or interconnection facilities. 
R. Vol. IV, p. 881 & n.2. In Idaho a QF may choose to initiate either part first, or negotiate the 
two parts concurrently. 
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C. The Course of PUC Proceeding 
On November 9 and 21, 2012, Idaho Power Company filed two separate "Complaints 
and Petitions for Declaratory Order" regarding two PURP A Agreements between itself and New 
Energy Two and New Energy Three, respectively. Idaho Power alleged in its complaints that the 
two New Energy renewable energy projects breached their respective PURP A Agreements by 
failing to supply the power to the utility as set forth in the delivery schedules of both 
Agreements. App. 854, 857; R. Vol. I, p. 7 (Swager Farms complaint); Vol. III, p. 502 (Double 
B Dairy complaint). 
On December 4, 2012, the Commission ordered that the complaints be consolidated 
into a single proceeding and issued a summons to New Energy directing it to answer the 
complaints by December 27,2012. App. 854; R. Vol. IV, pp. 815, 818. Rather than file an 
answer, New Energy timely filed a "Motion to Dismiss for Lack of Subject Matter Jurisdiction." 
Id.; R. Vol. IV, p. 821. On January 10, 2013, Idaho Power filed an answer to New Energy's 
Motion asserting that the Commission did have subject matter jurisdiction. R. Vol. IV, p. 835. 
On January 16,2013, New Energy filed a reply to Idaho Power's answer. R. Vol. IV, p. 846. 
On March 5, 2013, the Commission issued interlocutory Order No. 32755 denying 
New Energy's Motion to Dismiss. App. 854, 862-65. Although the Commission recognized the 
general rule in Idaho that the interpretation and enforcement of a contract is a matter for the 
Courts, the Commission found that it has jurisdiction to resolve the parties' contract dispute 
pursuant to an exception to the general rule set out by this Court in Afton Energy v. Idaho Power 
Co. ("Afton IV"), 111 Idaho 925, 929, 729 P.2d 400, 404 (1986) and Bunker Hill Co. v. 
Washington Water Power Co. ("Bunker Hill 1"), 98 Idaho 249, 252, 561 P.2d 391, 394 (1977). 
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The PUC found that it has jurisdiction to resolve the dispute under the exception because New 
Energy and Idaho Power had expressly agreed in their PP As that "[a]11 disputes related to or 
arising under [their] Agreement[s], including, but not limited to the terms and conditions of this 
Agreement, will be submitted to the Commission for resolution." App. 863 citing PPAs at § 19.1 
(emphasis added); R. Vol. I, p. 70, § 19.1; Vol. III, p. 556, § 19.1. Having found that it had 
jurisdiction, the Commission ordered New Energy to file its answer to the complaints no later 
than March 19,2013. App. 865. 
On March 18,2013, New Energy filed a Motion pursuant to LA.R. 12(b) generally 
seeking the Commission's approval to file a permissive appeal with this Court. R. Vol. IV, p. 
867. New Energy requested that the Commission approve a permissive appeal from 
interlocutory Order No. 32755 regarding the Commission's decision that it has subject matter 
jurisdiction over the contract dispute. New Energy also requested the Commission stay its 
proceedings pursuant to IPUC Rule 3243 "until the appeal to the Supreme Court is resolved." R. 
Vol. IV, p. 868. Idaho Power did not file an answer to New Energy's Appellate Rule 12 Motion. 
On April 4, 2013, the Commission issued interlocutory Order No. 32780 denying 
New Energy's request for an order approving a permissive appeal but granting a stay to allow 
New Energy to file an LA.R. 12(c)(1) Motion with the Court. R. Vol. IV, pp. 880-94. On April 
17,2013, New Energy filed a timely Motion for Permissive Appeal with the Court. 
On April 18, 2013, New Energy filed a Petition for Writ of Prohibition and Request 
for Injunctive/Stay Relief with the Court. Despite the Commission having issued a stay of 
3 Idaho Code § 61-601 provides in pertinent part that all PUC hearings and investigations "shall be governed by [the 
Public Utilities Law] and by rules of practice and procedure to be adopted by the commission." rpuc Rule 324 
allows any person to "petition the Commission to stay any order, whether interlocutory or final." IDAPA 
31.01.01.324. 
BRIEF OF THE 
IDAHO PUBLIC UTILITIES COMMISSION 4 
further PUC proceeding on April 4, 2013 (R. Vol. IV, p. 893), New Energy requested that the 
Court issue a Writ of Prohibition to curtail further PUC action pending the Court's decision on 
whether to grant the interlocutory appeal. In its Order issued May 29, 2013, the Court granted 
New Energy's Motion for Permissive Appeal and denied the Petition for a Writ of Prohibition. 
Ref. No. 13-220. On June 7, 2013, New Energy filed its Notice of Appeal. R. Vol. IV, p. 895. 
On June 18, 2013, the PUC filed a verified Petition for Leave to Intervene which the Court 
granted on July 15,2013. Ref. No. 13-326. 
D. Concise Statement of the Facts 
A. The PURPA Transactions Between New Energy and Idaho Power 
New Energy proposed to build two separate anaerobic digester4 projects, one at 
Swager Farms (New Energy Two - Case No. IPC-E-12-25); and the other at Double B Dairy 
(New Energy Three - Case No. IPC-E-12-26). Each project would generate l.2 megawatts 
(MW) of renewable electricity. Swager Farms is located in Twin Falls County and Double B 
Dairy is located in Cassia County. New Energy intended to sell the electrical output to Idaho 
Power pursuant to separate PURPA Agreements for each project.s App.855. 
l. The Initial Interconnection Process. In October 2009, New Energy initiated 
discussions with Idaho Power about building two 1.2 MW anaerobic digester projects at Swager 
Farms and Double B Dairy. App. 855; R. Vol. I, p. 15, ~ 20; Vol. III, pp. 505-06, ~ 8. New 
4 Anaerobic digesters utilize animal waste to produce methane gas which is then combusted to provide motive force 
for the production of electricity. R. Vol. IV, p. 901, n.l (Order No. 32780 at 2, n.l). 
5 The Swager Farms PURPA Agreement is at R. Vol. I, pp. 46-89; the Double B Dairy PURPA Agreement is 
located at R. Vol. III, pp. 532-75. The two Agreements are nearly identical except for the different locations, 
commercial operation dates, and ownership entities. 
BRIEF OF THE 
IDAHO PUBLIC UTILITIES COMMISSION 5 
Energy requested Idaho Power undertake separate interconnection studies6 and both projects 
signed an interconnection "Facility Study Agreement" with Idaho Power on October 27, 2009. 
App. 855; R. Vol. IV, p. 816 (Order No. 32692 at 2); Vol. I, pp. 225-29 (Atch. 16); Vol. III, pp. 
591-95 (Atch. 4). In January 2010, Idaho Power issued its "Facility Study Report" estimating 
interconnection for the Double B project would cost approximately $225,000. R. Vol. III, pp. 
605-11 (Atch. 7). On the same day, Idaho Power also submitted its "Facility Study Report" for 
Swager Farms and estimated that the interconnection facilities would cost about $234,800. R. 
Vol. I, pp. 230-37 (Atch. 17). On April 2, 2010, New Energy paid Idaho Power $11,740 for the 
facility study for Swager Farms; and $11,250 for the facility study for the Double B Dairy 
project. R. Vol. II, pp. 263, 264-68 (Atch. 21); Vol. III, pp. 637, 638-42 (Atch. 11). 
2. The Agreement Process. In May 2010, Idaho Power and New Energy entered into 
separate PPAs for each digester project. Each project was to supply 1.2 MW of power to Idaho 
Power over a I5-year term. App. 855; R. Vol. I-II, pp. 12-13, 16,22 (Atch. 7,23,31,35,40). 
The parties agreed that the Swager Farms (New Energy Two) project would begin supplying 
power to Idaho Power on October 1, 2012, and the Double B (New Energy Three) project would 
begin supplying power on December 1, 2012. R. Vol. I, pp. 9,41 (Swager Atch. 1); Vol. I, p. 
504 (Double BAtch. 1). Each ofthe parties' Agreement contained a dispute resolution provision 
that states: 
6 The interconnection process for Idaho Power contained four subparts. First, Idaho Power and the QF enter into a 
"Facility Study Agreement" that covers Idaho Power's costs of performing the necessary engineering study for 
interconnection. Second, once Idaho Power has completed its study, it issues a "Facility Study Report" containing 
the interconnection information including the estimated cost of interconnection. Third, if the QF wishes to proceed, 
the parties enter into a "Generator Interconnection Agreement" (GIA) that sets out the cost for interconnection and a 
construction/payment schedule. Lastly, the utility constructs the necessary interconnection facilities. Supra p. 2; R. 
Vol. IV, p. 817 (Order No. 32692 at 3). 
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Disputes - All disputes related to or arising under this Agreement, including, 
but not limited to, the interpretation of the terms and conditions of this 
Agreement, will be submitted to the Commission for resolution. 
App. 858 (PPAs § 19.1); R. Vol. I, p. 70, § 19.1; R. Vol. III, p. 556, § 19.1; Vol. IV, p. 905. 
Once executed, Idaho Power submitted the Agreements to the Commission for approval. 
On July 1, 2010, the Commission approved the PPAs for Swager Farms and Double 
B Dairy in Order Nos. 32026 and 32027, respectively. App. 855; R. Vol. IV, pp. 816-17; 882; 
902; 917; 2010 WL 2647416 (IPUC), 2010 WL 2647418 (IPUC). 
3. The Subsequent Interconnection Process. After the PP As were approved, the 
parties engaged in further discussions and communication about interconnection. App. 855-57; 
R. Vol. IV, p. 817 (Order No. 32692 at 3). In October 2010, Idaho Power sent New Energy draft 
"Generator Interconnection Agreements" (GIAs) for each project. R. Vol II, p. 292 (Swager 
Atch. 26); Vol. II, p. 332 (Double BAtch. 31). The cover letter to both draft GIAs requested the 
signed GIAs be returned to Idaho Power no later than November 29,2010. ld. On January 3, 
2011, New Energy sent Idaho Power an e-mail that stated New Energy has "an investor on board 
and will proceed with the GIA[s] in a week or so." R. Vol. II, p. 314 (Swager Atch. 27). Idaho 
Power replied the same day and advised New Energy that construction of the interconnection 
facilities would take approximately six months from the time the utility received the construction 
funding. R. Vol. II, p. 315 (Swager Atch. 27). 
On January 12, 2011, New Energy requested that the transmission capacity of the 
interconnection facilities for each project be increased from 1.2 MW to 2.0 MW. App. 855-56; 
R. Vol. IV, p. 882. New Energy and Idaho Power subsequently executed new interconnection 
Study Agreements and Idaho Power prepared a new interconnection Study Report for each 
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project. App. 856. In late April 2011, Idaho Power issued a final Study Report that estimated 
the cost for increasing Swager Farms' interconnection capacity to 2.0 MW would cost 
approximately $1.71 million; and Double B' s increased interconnection capacity would cost 
approximately $376,000. ld; R. Vol. II, pp. 338-39 (Swager Atch. 32); Vol. III, pp. 707-10 
(Double BAtch. 21). In May 2011, New Energy advised Idaho Power that Exergy Development 
would assist New Energy with its two QF projects. App. 856; R. Vol. IV, p. 882. In the summer 
of 20 11, the parties engaged in further interconnection discussions. 
a. Swager Interconnection. In August 2011, New Energy asked that the 
interconnection capacity for the Swager project be reduced to the original 1.2 MW capacity. R. 
Vol. I, p. 23, Complaint ~ 47. On August 26, 2011, Idaho Power sent New Energy a "Revised 
Study Report" for the Swager project estimating the interconnection costs at $575,000. R. Vol. 
II, p. 350 (Swager Atch. 35). Further discussion ensued. 
On February 6, 2012, Idaho Power sent Swager Farms an e-mail inquiry as to the 
proposed on-line delivery date to supply power to Idaho Power. R. Vol. II, p. 398 (Swager Atch. 
44). On February 28, 2012, New Energy advised Idaho Power that the QF "cannot yet confirm 
[our] in service dates [i.e., the date for the delivery of power] but I appreciate knowing that 
[interconnection] construction is dependent upon receipt of funds from [New Energy]." ld, p. 
397 CAtch. 44). On March 22, 2012, Idaho Power sent New Energy the draft GIA for Swager 
Farms. App. 856; R. Vol. II, p. 400 (Atch. 45). The cover letter advised New Energy that failure 
BRIEF OF THE 
IDAHO PUBLIC UTILITIES COMMISSION 8 
to return the signed GIA and make funding arrangements "will cause your Generator 
Interconnection request to have been deemed withdrawn and terminated." Id. at p. 1.7 
In late April 2012, New Energy asked Idaho Power to again reduce the 
interconnection capacity from the original 1.2 MW to 0.8 MW capacity. App. 856; R. Vol. II, p. 
421 (Atch. 46). In May 2012, the parties entered into another Study Agreement. R. Vol. II, p. 
425 (Atch. 47.) On June 1,2012, Idaho Power issued a new draft "Re-Study Report" estimating 
the interconnection costs for the reduced Swager Farms interconnection capacity would now be 
approximately $225,000. Id. at 429 (Atch. 48). In July 2012, New Energy directed Idaho Power 
to debit Swager Farms account for the $11,250 fee to pay for the latest Study Report. Id. at pp. 
431,439 (Atch. 49-50). On September 14,2012, Idaho Power sent the final GIA to Swager 
Farms at the lower 0.8 MW capacity. Id. at 466 (Atch. 52). Idaho Power's cover letter attached 
to the GIA advised Swager Farms that the utility "must have the executed GIA and funding no 
later than October 1, 2012, in order to complete construction by this date." Id. at p. 453 
(emphasis original). In a follow-up e-mail dated September 20,2012, Idaho Power warned New 
Energy that if the executed GIA and required funding are not received by October 1, 2012, "it 
will not be possible to complete the required interconnection work before the end of the year 
2012." Id. at p. 474 (Atch. 53). 
b. Double B Interconnection. After New Energy allegedly failed to follow through 
with the 2.0 MW transmission upgrade, Idaho Power sent a letter to the QF on June 10, 2011, 
giving New Energy until June 24, 2011 "to submit the deficient items." R. Vol. III, p. 718 (Atch. 
24). When New Energy did not respond, Idaho Power sent a draft GIA to Double B based on the 
7 Under the terms of its PURPA PPA, Swager Farms was to begin supplying power to Idaho Power on October 1, 
2012. App.855. 
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original 1.2 MW transmission capacity. R. Vol. III, p. 721 (Atch. 25). Further discussions 
ensued and Idaho Power extended the deadline for Double B to sign the GIA to November 28, 
2011. R. Vol. III, p. 515-16; Complaint ~ 43. In late February 2012, Idaho Power asked New 
Energy to report the status of Double B's project and the "in service date." R. Vol. IV, p. 749 
(Atch.28). 
On May 9, 2012, Idaho Power sent a draft GIA to New Energy for the Double B 
project and advised that failure to submit all of the required items and the executed GIA "will 
cause the generator interconnection request to have been deemed withdrawn." App. 856 citing 
Double B Complaint at ~ 49; R. Vol. III, p. 712.8 In a June 11,2012 e-mail, New Energy stated 
that the owner of the Double B Dairy "is having difficulty with this dairy or may be selling it. 
With that indication we are not ready to execute [the GIA]." R. Vol. III, p. 517 citing Double B 
Complaint at ~ 49, Vol. IV, p. 777 (Atch. 30.) On June 19,2012, Idaho Power sent Double B the 
GIA to be executed and returned to Idaho Power no later than July 20, 2012. Idaho Power's 
cover letter advised that if the GIA is not received by that date "your [Generator Interconnection 
Application] will be deemed withdrawn." R. Vol. IV, p. 803 (Atch. 32). When Idaho Power did 
not receive the executed OIA for Double B Dairy, Idaho Power issued a deficiency notice on 
July 27, 2012, to New Energy that the Double BOlA has been deemed withdrawn and the 
project was removed from Idaho Power's interconnection queue. R. Vol. III, p. 518 citing 
Double B Complaint at ~ 54; R. Vol. IV, p. 803 (Atch. 32). On August 28, 2012, Idaho Power 
refunded New Energy's interconnection deposit for the Double B project in the amount of 
$7,037.76. App. 856 citing Complaint at ~ 55; R. Vol. IV, p. 805 (Atch. 33). 
8 Under the terms of its PURP A Agreement, Double B was to begin supplying power to Idaho Power no later than 
December 1,2012. App.855. 
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4. Notice of Force Majeure. On September 28, 2012, the two New Energy projects 
sent a joint "Notice of Force Majeure" to Idaho Power in accordance with Section 14 of their 
respective PPAs. R. Vol. II, p. 484 (Swager Atch. 56); R. Vol. IV, p. 813 (Double BAtch. 36). 
The projects asserted they could not perform under the respective PP As because of "the 
occurrence of a force majeure event." App. 857; see also R. Vol. II, p. 484 (Atch 56). The 
projects alleged in their Notice that the Commission's generic PURPA investigation (Case No. 
GNR -E-II-03) and other "pending proceedings" caused lenders to be "unwilling to lend in Idaho 
pending the outcome of these proceedings." R. Vol. II, p. 485 (Atch. 56). The projects declared 
with "no financing available, ... it [is] impossible for [New Energy] to perform its obligation 
under the [PURPA Agreements]." Id. at ~ 4. The Notice concluded that "pursuant to Section 
19.1 (Disputes) [of the PPA, New Energy] reserves the right to submit the [dispute] to the Idaho 
Public Utilities Commission and/or pursue resolution ... before the appropriate Idaho district 
court, FERC or other governing body." Id. (emphasis added). 
Because New Energy (Swager) did not meet its scheduled delivery date of October 1, 
2012, Idaho Power sent New Energy a letter the same day disputing the claim of force majeure. 
R. Vol. II, p. 487 (Atch. 57.) On November 1, 2012, New Energy renewed its claim of force 
majeure and stated it remains ready to proceed with the Swager project "upon resolution of the 
matter at the IPUC .... " R. Vol. II, p. 499 (Atch. 59). On November 9,2012, Idaho Power filed 
its complaint. R. Vol. I, p. 7. 
B. The Commission Proceedings 
1. The Motion to Dismiss. In its Motion to Dismiss, New Energy advanced two 
primary arguments why the Commission lacked jurisdiction over the Idaho Power complaints. 
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First, New Energy maintained the Commission does not possess the necessary jurisdiction to 
interpret and/or enforce contracts. App. 859. In particular, New Energy noted the Idaho 
Supreme Court has stated the "general rule" that the 
construction and enforcement of contract rights is a matter that lies in the 
jurisdiction of the courts and not the public utilities commission. This is true 
notwithstanding that the parties are public utilities or that the subject matter of 
the contract coincides generally with the expertise of the commission. If the 
matter is a contractual dispute, it should be heard by the courts. 
Id. citing Lemhi Telephone Co. v. Mountain States Tel. & Tel. Co., 98 Idaho 692, 696,571 P.2d 
753,757 (1977); Bunker Hill Co. v. Washington Water Power Co. ("Bunker Hill 11',),101 Idaho 
493, 494, 616 P.2d 272, 273 (1980). Consequently, New Energy asserted that "[i]n Idaho, the 
Commission simply does not have ongoing jurisdiction over any contract disputes." App. 859; 
R. Vol. IV, p. 829; Motion at 8 .. 
New Energy did concede that the Court recognizes exceptions to the general rule. Id. 
citing R. Vol. IV, p. 830; Motion at 9-10. More specifically, it acknowledged that in Afton IV, 
the Court reiterated the exception to the general rule that the Commission may "interpret an 
imprecise contract because 'the parties agreed to let the PUC settle this dispute and ... there is 
substantial evidence in the record to support the Commission's decision.'" Id. citing Afton IV, 
111 Idaho at 929, 729 P.2d at 404;9 Bunker Hill 1,98 Idaho at 249,561 P.2d at 391; R. Vol. IV, 
p. 859. New Energy argued that despite the exception, the Afton IV Court found that the actual 
dispute "between Afton and Idaho Power does not fall within any of the exceptions [to the 
9 The lineage of the Afton cases is sometimes confusing. Afton I was issued in January 1984. Idaho Power 
subsequently petitioned for rehearing and the case was re-argued. In July 1984, the Court issued a subsequent 
opinion (Afton II) at which time Afton petitioned for rehearing. In December 1984, the Court withdrew Afton II and 
issued a third opinion (Afton J/I) that modified the Court's Afton I opinion. Consequently, this initial appeal is often 
cited as "Afton IllII." See Afton Energy v. Idaho Power Co. ("Afton IV"), III Idaho 925, 927 n.l, 729 P.2d 400,402 
n.l. There are later Afton cases: Afton Energy v. Idaho Power Co. ("Afton V"), 114 Idaho 852, 761 P.2d 1204 
(1988) and Afton Energy v. Idaho Power Co. ("Afton VJ"), 122 Idaho 333, 334, 834 P.2d 850, 851 (1992). 
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general rule]. Idaho Power and Afton have not agreed to allow the Commission to interpret the 
contract." R. Vol. IV, pp. 830-31; Motion at 9-10. 
Second, New Energy asserted it has not consented to the Commission's jurisdiction 
and insisted the dispute resolution provision in each PP A does not confer jurisdiction upon the 
Commission. Jd. at 831. Although § 19.1 of each PPA requires that all disputes be submitted to 
the Commission, New Energy argued that the Commission "has consistently disavowed the 
ability of the parties to unilaterally confer jurisdiction" on the Commission. Jd. New Energy 
relies on two prior Commission Orders cautioning PURP A parties "that jurisdiction may not be 
conferred upon the Commission by contractual stipulation." Jd. Consequently, New Energy 
urged the Commission to decline jurisdiction and grant its Motion to Dismiss. Jd. citing R. Vol. 
IV, p. 833; Motion at 12. 
2. Idaho Power's Response. Although Idaho Power conceded that the "general rule" 
normally requires the interpretation and enforcement of a contract is a matter for the courts, it 
insisted the Court has recognized exceptions to the general rule. App. 860; R. Vol. IV, p. 838; 
Response at 3. More specifically, Idaho Power maintained that Afton IV allows the Commission 
to interpret a contract because "the parties have agreed to submit a dispute involving contract 
interpretation to the Commission." Id. at 838-39 citing Afton IV, 111 Idaho at 929, 729 P.2d at 
404; Bunker Hill I, 98 Idaho at 252, 561 P.2d at 394. Idaho Power insisted that both parties had 
agreed in § 19.1 of the PP As to submit all disputes arising under the PURP A Agreements to the 
Commission for resolution. App. 861; see also R. Vol. IV, p. 840; Complaint ~ 79, p. 35. Idaho 
Power also maintained § 7.7 of each PP A provides that the Commission will have continuing 
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jurisdiction over the Agreement. App. 861; R. Vol. I, pp. 35,63; Vol. II, p. 521; Vol. IV, p. 840; 
Response at 5. 
Idaho Power also pointed out that the Supreme Court has recognized other exceptions 
to the general rule. For example, in McNeal v. Idaho PUC, 142 Idaho 685, 689, 132 P.3d 442, 
446 (2006), the Court found that the Commission has authority to interpret and enforce 
interconnection agreements between telecommunications carriers under the federal 
Telecommunications Act. App. 860-61. Idaho Power insisted that PURPA also grants the 
Commission "the jurisdiction and authority to interpret the force majeure clause in the [PPAs ]." 
R. Vol. IV, p. 840; IPCo Response at 5. Idaho Power observed that the Court has stated "it is 
clear that PURP A was intended to confer upon state regulatory commissions responsibilities not 
conferred under state law." App. 859; R. Vol. IV, p. 828; Motion at 7 quoting Afton Energy v. 
Idaho Power Co. ("Afton 11111"), 107 Idaho 781, 784-85, 693 P.2d 427, 430-31 (1984). 
Consequently, Idaho Power insisted that "the present dispute between a utility and [New Energy] 
over a PURP A matter is seemingly precisely what FERC envisioned when it promulgated 18 
C.F.R. § 292.401(a)." App. 861; R. Vol. IV, p. 842; Response at 7. 
Finally, Idaho Power asserted there is a statutory basis for the Commission's 
jurisdiction. In particular, Idaho Power stated that Idaho Code § 61-501 provides the 
Commission with the authority to supervise utilities and to do "all things necessary to carry out 
the spirit and intent" of the Public Utilities Law. Id.; Response at 6. In addition, Idaho Code §§ 
61-502 and 61-503 provides the Commission with jurisdiction over contracts affecting rates and 
the power to investigate a single contract, respectively. Id. "The [PPAs] at issue are utility 
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contracts which affect rates as defined under § 61-502 and which the Commission has specific 
authority to investigate under § 61-503." Id.; Response at 6-7 
3. New Energy's Reply. New Energy argued that Idaho Power's reliance on the 
McNeal case was misplaced. App. 861-62; Reply at 2. New Energy said the McNeal opinion 
was distinguishable because the Supreme Court held that the federal Telecommunications Act 
grants state commissions the authority to interpret and enforce the interconnection agreements 
that the state commissions have approved. App. 862-63; Reply at 2 citing Southwestern Bell Tel. 
Co. v. PUC o/Texas, 208 F.3d 475 (5 th Cir. 2000). Moreover, New Energy observed that Idaho 
Power does not cite to any FERC or PURP A authority allowing state commissions to enforce 
PURP A contracts. App. 862; Reply at 3. 
4. The Commission's Interlocutory Order No. 32755 Denying the Motion to Dismiss. 
In denying the Motion, the Commission recognized that "[g]enerally, the construction and 
enforcement of contract rights is a matter which lies in the jurisdiction of the courts and not in 
the public utilities commission." App. 862 quoting Afton IV, 111 Idaho at 928, 729 P.2d at 403 
(emphasis added). However, the Commission found that this case is controlled by one of the 
exceptions to the general rule where "the parties agreed to let the PUC settle th[ e] dispute .... " 
App. 862-63; Afton IV, 111 Idaho at 929, 729 P.2d at 404 quoting Bunker Hill 1,98 Idaho at 242, 
561 P.2d at 394.10 In particular, the Commission found 
that the "consent" exception (where parties agree to let the Commission 
settle a contractual dispute) is controlling in this instance. More 
specifically, we find that [New Energy] and Idaho Power have expressly 
10 In McNeal, 142 Idaho at 689, 132 P.3d at 446, the Court explained that it has been "careful to use words such as 
'generally' and 'normally' [when stating the applicability of the general rule] and also, to provide for exceptions to 
the norm." (Emphasis added.) The Commission resolving disputes about interconnection agreements is an 
exception to the general rule (i.e., norm). App. 862-63. 
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agreed in their PPAs to submit disputes arising under their respective PPAs to 
the Commission for resolution. As pointed out by Idaho Power, each PPA 
contains a provision granting the Commission jurisdiction over this matter. 
Section 19.1 of each PP A provides: 
Disputes - All disputes related to or arising under this Agreement, 
including, but not limited to, the interpretation of the terms and 
conditions of this Agreement, will be submitted to the Commission for 
resolution. 
(App. 863] (emphasis added). Unlike the parties in 4fton IV, we find that 
New Energy and Idaho Power have expressly agreed that "[alII disputes 
related to or arising under this Agreement ... will be submitted to the 
Commission for resolution." PPA at § 19.1. New Energy Two and New 
Energy Three signed their respective P PAs containing Section 19.1 on May 
21, 2010. We further find this provision of the PPA to be clear and 
unambiguous. "An unambiguous contract will be given its plain meaning." 
Shawver v. Huckleberry Estates, 140 Idaho 345, 361, 93 P.3d 685, 692 
(2004). In this case, the dispute between the parties is "related to or arising 
under this Agreement." In addition, New Energy's force majeure notice 
specifically refers to Section 14 of the PPAs - clearly relating to the PP As. 
[R. Vol. II, p. 485 (Swager Atch. 56).] Moreover, each PPA provides in 
Section 20.1 that "This Agreement is subject to the jurisdiction of those 
governmental agencies having control over either party of this Agreement." 
[R. Vol. II, p. 71 (Swager Atch. 1); R. Vol. III, p. 557 (Double Bat Atch. 1).] 
We further find that there is a statutory basis for our jurisdiction in this matter. 
Just as in the case where QFs may bring complaints against utilities under 
PURPA (Afton lillI, 107 Idaho at 781, 693 P.2d at 427), the Commission is 
authorized under Idaho Code § 61-621 to hear complaints made by public 
utilities. I I As the Idaho Supreme Court noted in Afton 11111, Section 61-612 
"gives the Commission jurisdiction to hear complaints against public utilities 
alleging violations of rules, regulations or any provision oflaw; I.C. § 61-502 
gives the Commission jurisdiction to determine reasonable rates, including 
rates collected under contracts; and I. C. § 61-503 gives the Commission 
power to investigate a single contract. ... " 1 07 Idaho at 784, 693 P.2d at 430. 
The PP As at issue in this case directly affect Idaho Power's rates through the 
annual Power Cost Adjustment (PCA). Idaho Code § 61-502, Kootenai, 99 
11 Idaho Code § 61-621 states: "Any public utility shall have a right to complain on any grounds upon which 
complaints are allowed to be filed by other parties .... " 
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Idaho at 880, 591 P.2d at 127Y The United States Supreme Court also noted 
in FERC v. Mississippi, PURP A "and the [FERC] implementing regulations 
simply require the [state regulatory] authorities to adjudicate disputes arising 
under [PURP A]. Dispute resolution of this kind is the very type of activity 
customarily engaged in by the Mississippi (Public Utilities] Commission .... " 
456 U.S. 742, 760, 102 S.Ct. 2126, 2138 (1982) (emphasis added); Afton lillI, 
107 Idaho at 789, 693 P.2d at 435 (emphasis original). 
App. 863-64 (bolding added, underline original, footnote original). Having found that it has 
jurisdiction, the Commission directed New Energy to file its answer. App. 865. 
5. The Motion for Permissive Appeal to the PUc. On March 18,2013, New Energy 
filed a Motion generally seeking the Commission's approval for leave to file a permissive appeal 
pursuant to LA.R. 12(b) to challenge the Commission's decision regarding jurisdiction. R. Vol. 
IV, pp. 867-68. For purposes of this appeal, New Energy requested the Commission approve the 
digesters' Motion for permission to appeal so it could challenge the Commission's decision that 
it had subject matter jurisdiction. R. Vol. IV, pp. 868, 888; Order No. 32780 at 9. New Energy 
also requested the Commission stay further proceeding, pursuant to IPUC Rule 324, while New 
Energy pursues its permissive appeal at the Supreme Court. R. Vol. IV, p. 868-893; Order No. 
32780 at 14; IDAPA 31.01.01.324. 
6. The Commission's Order No. 32780 Denying the Motion for Permissive Appeal. 
On April 4, 2013, the Commission issued interlocutory Order No. 32780 denying New Energy's 
Motion to approve the permissive appeal. R. Vol. IV, p. 893. The Commission noted that the 
Afton exception allows the Commission to resolve contract disputes when both parties consent to 
the Commission's jurisdiction. R. Vol. IV, p. 909 citing App. 862-864 (Order No. 32755 at 9-
12 The Court in Afton IIIII observed: "Contracts entered into by public utilities with [QFs] or decisions by utilities 
not to contract with [QFsJ have a very real effect on the rates paid by consumers both at present and in the future." 
107 Idaho at 789, 693 P.2d at 435 (emphasis added). 
BRIEF OF THE 
IDAHO PUBLIC UTILITIES COMMISSION 17 
11). Relying on § 19.1 of the Agreements, the Commission found that New Energy and Idaho 
Power expressly agreed that "[a]ll disputes related to or arising under this Agreement ... will be 
submitted to the Commission for resolution." Id. (Order No. 32755 at 10). The Commission 
also reiterated that New Energy's Notice of Force Majeure specifically references § 14.1 of the 
PPA and that § 20.1 of the PPA provides that the Agreement "is subject to the jurisdiction of 
those governmental agencies having control over either party of this Agreement." Id. citing App. 
863, see also Swager Complaint at Atch. 1; Double B Complaint Atch. 1. 
The Commission also found that New Energy's reliance on the Afton cases was 
misplaced because the PURP A Agreement in the Afton cases is distinguishable from the two 
Agreements in this case. The PUC explained that in Afton lillI, Idaho Power objected to the 
Commission's jurisdiction (authority) to compel the utility to enter into a PURP A Agreement 
with Afton. 107 Idaho 781, 782, 693 P.2d 427, 428 (1984). The PURPA agreement in Afton 
IIIlI had no dispute resolution provision like in the New Energy PP As. In fact, the Afton IIIIl 
agreement specifically states that there is "a bona fide legal dispute ... between [Afton] and 
Idaho [Power] as to the authority of the Idaho Public Utilities Commission to order Idaho 
[Power] to enter into contracts containing rates, terms and conditions with which Idaho [Power] 
does not concur." R. Vol. IV, p. 892; Order No. 32780 citing Afton PPA, § 13 dated August 11, 
1982. Thus, the parties in the Afton cases did not consent to submitting the dispute to the 
Commission's jurisdiction, while parties here have expressly agreed to submit disputes arising 
under the Agreements to the Commission for resolution. Id 
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The Commission also found there was merit in granting a stay. R. Vol. IV, p. 893; 
Order No. 32780 at 14. The Commission ordered that the "stay shall be continued until such 
time as the Court rules on New Energy's [Rule 12] motion." Id. 
ISSUES PRESENTED ON APPEAL 
1. The Commission has jurisdiction to resolve the PP A dispute between the 
parties based upon the explicit terms of their Agreements and the 
exception to the general rule set out in Afton IV and Bunker Hill 1. 
2. The Court's findings in Afton 11111 pertain to the Commission's authority 
to establish fixed avoided cost rates and, thus, are not relevant to the 
jurisdictional question in this case. 
3. In Cogeneration I and II, this Court specifically declined to address the 
issue of whether the Commission had jurisdiction or whether the consent 
exception would apply. 
4. Public policy and the conservation of judicial resources support 
Commission jurisdiction for resolution of the parties' dispute. 
ARGUMENT 
A. Standard of Review 
The standard review from final Orders of the Commission is well settled. "The 
review on appeal shall not be extended further than to determine whether the Commission has 
regularly pursued its authority, including a determination of whether the Order appealed from 
violates any right of the appellant under the Constitution of the United States or the State of 
Idaho." Idaho Code § 61-629; Idaho Constitution, Art. V, § 9. 
Subject matter jurisdiction presents a question of law. State v. Doyle, 121 Idaho 911, 
828 P.2d 1316 (1992). On questions of law, review is limited to the determination of whether 
the Commission has regularly pursued its authority. In re Ryder, 141 Idaho 918, 120 P.3d 736 
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(2008); A. W Brown v. Idaho Power Co., 121 Idaho 812, 815, 828 P.2d 841, 844 (1992). On 
appeal the Commission's Order or ruling will not be set aside unless it has failed to follow the 
law or has abused it discretion. Application of Boise Water Corp., 82 Idaho 81, 86, 349 P.2d 
711,713 (1960). 
With regard to findings of fact, if the Commission's findings are supported by 
substantial, competent evidence this Court must affirm those findings, Industrial Customers of 
Idaho Power v. Idaho PUC, 134 Idaho 285, 288, 1 P.3d 786, 789 (2000); Idaho Power Co. v. 
Idaho Dept. of Water Resources, 151 Idaho 266,272,255 P.3d 1152,1158 (2011), even if the 
Court would have made a different choice had the matter been before it de novo. Hulet v. Idaho 
PUC, 138 Idaho 476, 478, 65 P.3d 498, 500 (2003). "Thus, the IPUC's findings of fact must be 
affirmed unless it appears that the clear weight of the evidence is against the conclusion, or that 
the evidence is strong and persuasive that the IPUC has abused its discretion." Rosebud 
Enterprises v. Idaho PUC, 128 Idaho 609, 618, 917 P.2d 766, 775 (1996). 
An unambiguous contract must be "construed in its plain, ordinary and proper sense, 
according with the meaning derived from the plain wording ofthe contract." City of Meridian v. 
Petra, 154 Idaho 425, 435,299 P.3d 232, 242 (2013); Potlatch Educ. Ass'n v. Potlatch Sch. Dist. 
No. 285, 148 Idaho 630, 633,226 P.3d 1277, 1280 (2010). The "language of the agreement [is] 
'the best indication of the parties' intent.'" City of Meridian, 154 Idaho at 437,299 P.3d at 244; 
Struab v. Smith, 145 Idaho 65, 69, 175 P.3d 754, 758 (2007). 
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B. The Commission has Jurisdiction to Interpret the PP As Based upon an Exception to the 
General Rule 
As the Commission recognized in its interlocutory Order Nos. 32755 and 32780, the 
"general rule" is that the construction and enforcement of contracts is normally a matter which 
lies in the jurisdiction of the courts. App. 862; R. Vol. IV, p. 904. However, as set out in Afton 
IV, 111 Idaho 925, 929, 729 P.2d 400, 404 (1986): 
The Court has recognized exceptions to this rule. In Bunker Hill Co. v. 
Washington Water Power Co., we allowed the Commission to interpret an 
unprecise contract because "the parties agreed to let the PUC settle this 
dispute and since there is substantial evidence in the record to support the 
Commission's decision .... " Bunker Hill Co. v. Washington Water Power 
Co., 98 Idaho 249, 252, 561 P.2d 391, 394 (1977). Additionally, the 
Commission can use its expertise and supply a reasonable contract rate where 
the parties have an existing contract but are unable to agree to the specific 
rate. FMC Corp. v. Idaho PUC, 104 Idaho 265,658 P.2d 936 (1983). Here, 
however, the contract between Afton and Idaho Power does not fall within 
any of the exceptions. Idaho Power and Afton have not agreed to allow the 
Commission to interpret the contract. 
Id (emphasis added). Ultimately, in Afton IV, Afton petitioned the Commission to "reform" the 
PP A between Afton and Idaho Power. The PUC held a hearing on the matter "assum[ing] 
arguendo that the Commission has subject matter jurisdiction." 122 Idaho at 337, 834 P.2d at 
854. After the hearing, the PUC rebuffed Afton's request and found the Afton's request was not 
"in the public interest even if this Commission has jurisdiction .... " Id. (emphasis added). 
Thus, the PUC made no definitive finding whether it had jurisdiction. On appeal, the Court 
declined "Idaho Power's invitation to address whether the PUC had jurisdiction to interpret the 
Agreement [because] the PUC itself did not purport to have jurisdiction to do so." Id at 337, 
834 P.2d at 854. 
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Unlike the lack of agreement between the parties in Afton IV quoted above, the 
Commission found that New Energy and Idaho Power expressly agreed in their PPAs to let the 
Commission settle contract disputes. In particular, Section 19.1 of each PP A provides: 
Disputes - All disputes relating to or arising under this Agreement, including, 
but not limited to, the interpretation of the terms and conditions of this 
Agreement, will be submitted to the Commission for resolution. 
App. 863 citing § 19.1 of each PPA (emphasis added); R. Vol. IV, pp. 905, 912. The 
Commission found that this dispute resolution provision is clear and unambiguous. "An 
unambiguous contract will be given its plain meaning." App. 863 quoting Shawver v. 
Huckleberry Estates, 140 Idaho 345, 361, 93 P.3d 685, 692 (2004); R. Vol. IV, p. 905. 
"Language of the [PPA is] 'the best indication of the parties intent.'" City of Meridian, 154 
Idaho at 437, 299 P.3d at 244; Struab v. Smith, 145 Idaho at 69, 175 P.3d at 758. Here the 
parties have clearly and unequivocally agreed to submit contract disputes to the Commission. 
As the Court explained in McNeal v. Idaho PUC, 142 Idaho at 689, 132 P.3d at 466, 
it has "been careful to use words such as 'generally' and 'normally' [when stating the general 
rule] and also to provide for exceptions to the norm." App. 862-63; R. Vol. IV, p. 904, n.6. New 
Energy offers no explanation why the consent exception to the general rule is not applicable in 
this case. New Energy conceded to the Commission in its Motion to Dismiss that the Court 
recognizes exceptions to the general rule (Motion at 9) and that § 19.1 of the PPAs states 
"disputes would be submitted to the Commission if a dispute arose." R. Vol. IV, p. 831 
(emphasis original); Vol. IV, p. 904; App. 859. Despite these concessions, New Energy offers 
no argument why the consent exception is not applicable in this case. Moreover, New Energy 
does not explain why it agreed to the dispute resolution provision in § 19.1 if the PUC has no 
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jurisdiction to resolve disputes arising from the Agreements. Its legal argument in its brief is 
simply based upon the general rule. 
New Energy's own Notice of Force Majeure invokes the dispute resolution provision 
of § 19.1. The Notice declares that New Energy expressly "reserves the right to submit the 
[force majeure dispute] to the Idaho Public Utilities Commission." R. Vol. II, p. 485. The 
Commission also observed in its Order that New Energy's notice specifically references § 14.1 
(Force Majeure) of the PPAs, thus clearly "relating to and arising under" the Agreements. App. 
863; R. Vol. IV, p. 905. Moreover, each Agreement provides in § 20.1 that "This Agreement is 
subject to the jurisdiction of those governmental agencies having control of either party of this 
Agreement." Id. 
New Energy's Notice contemplates that the PUC has subject matter jurisdiction 
because it specifically reserved the right to submit the dispute to the Idaho Public Utilities 
Commission and other bodies. R. Vol. II, p. 485. 
The Commission also has jurisdiction to resolve this dispute under the Public Utilities 
Laws, Idaho Code, Title 61. In particular, Idaho Code § 61-621 provides that any "public utility 
shall have a right to complain on any ground upon which complaints are allowed to be filed by 
other parties .... " As the Supreme Court noted in Afton lillI, Section 61-612 "gives the 
commission jurisdiction to hear complaints against public utilities alleging violations of rules, 
regulations or any provisions of law." 107 Idaho at 784, 693 P.2d at 430. In addition, Idaho 
Code § 61-503 gives the Commission the power "upon complaint to investigate a single ... 
contract. ... " In Afton IIIII, the Court noted that PURP A contracts "entered into by public 
utilities with [QFs] or decision by utilities not to contract with [QFs] have a very real effect on 
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the rates paid by consumers both at present and in the future." Order No. 32755 at 11, n.9 (App. 
at 11) quoting 107 Idaho at 789, 693 P.2d at 435 (emphasis added). Under the terms of the New 
Energy Agreements, Idaho Power (and ultimately its ratepayers) would have paid more than $34 
million during the I5-year term of the Agreements. R. Vol. I, pp. 57-62; Vol. III, pp. 544-48. 
The PURPA Agreements in this case directly affect Idaho Power's rates as part of the annual 
power cost adjustment (PCA) mechanism. Order No. 32755 at 11 (App. at 11) citing Idaho 
Code § 61-502; Washington Water Power Co. v. Kootenai Environmental Alliance, 99 Idaho 
875,880,591 P.2d 122, 127 (1979). 
The Commission recognizes that it exercises limited jurisdiction, and nothing is 
presumed in favor of its jurisdiction. Idaho State Homebuilders v. Washington Water Power Co., 
107 Idaho 415,418,690 P.2d 350, 353 (1984); Kootenai Environmental, 99 Idaho at 875,591 
P.2d at 122; United States v. Utah Power & Light Co., 98 Idaho 665, 570 P.2d 1353 (1977). 
However, once jurisdiction is clear, the Commission is allowed all power that is either expressly 
granted by statute or which may be fairly implied. Kootenai Environmental, 99 Idaho at 879, 
591 P.2d at 126; Utah Power & Light, 98 Idaho at 667, 570 P.2d at 1355-56. Based upon the 
consent of the parties, the statutes and the consent exception set out in Afton IV, 111 Idaho at 
929, 729 P.2d at 404 and Bunker Hill, 98 Idaho at 252, 561 P.2d at 394, the Commission 
possessed the jurisdiction to resolve the dispute about the PURP A Agreements between the 
parties. App. 863-64; R. Vol. IV, p. 912. 
C. New Energy's Reliance on Afton ifIll is Misplaced 
In its brief at page 9, New Energy quotes extensively from this Court's opinion in 
Afton IIIII to support its jurisdictional argument. However, those findings are not relevant to the 
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issue in this case. A closer reading of the quoted passage from Afton 11111 clearly shows that the 
Court there was addressing whether the Commission has authority to establish fixed avoided cost 
rates for the duration of PPAs. Afton 11111, 107 Idaho at 788, 693 P.2d at 434. In the initial Afton 
opinion, the Court affirmed the Commission's authority to establish fixed rates for the term of 
PURP A contracts. !d. at 783, n.4, 788; 693 P.2d at 429, n.4, 434. Afton 11111 and the quoted 
passage simply do not address the jurisdictional issue presented in this case. 
Moreover, the Commission found that the PURP A agreement addressed in the Afton 
11111 and Afton IV opinions is distinguishable from the PURP A Agreements in this appeal. In its 
Order No. 32780, the Commission found that the agreement in the Afton cases "is markedly 
different than the Agreements in this [New Energy] proceeding." Order No. 32780 at 13. The 
Afton agreement had no dispute resolution provision. Instead, it contained a provision (Article 
XIII/Legal Dispute) that stated: 
a bona fide legal dispute exists between [Afton] and Idaho [Power] as to the 
authority of the Public Utilities Commission to order Idaho [Power] to enter 
into contracts containing rates, terms and conditions with which Idaho 
[Power] does not concur. 
1d. citing Afton Energy v. Idaho Power Co. ("Afton V''), 114 Idaho 852, 853, 761 P.2d 1204, 
1205 (1988) (setting out the terms of the Afton PPA). Unlike Article XIII above, § 19.1 of the 
New Energy/Idaho Power Agreements set out below embody the parties' consent to submit 
disputes to the Commission for resolution: 
All disputes relating to or arising under this Agreement, including, but not 
limited to, the interpretation of the terms and conditions of this Agreement, 
will be submitted to the Commission for resolution. 
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App. 863 citing PPA § 19.1; R. Vol. IV, p. 912. A comparison of the two provisions clearly 
demonstrates that the parties in the Afton case did not consent to the Commission resolving the 
dispute under the contract, while the parties to the New Energy Agreements have consented to 
submitting contract disputes to the Commission. In Afton IV the Court declared "Idaho Power 
and Afton have not agreed to allow the Commission to interpret the contract." 111 Idaho at 929, 
729 P.2d at 404. Absent consent, the exception to the general rule cannot apply. The 
Commission noted this distinction and found that the parties in the present Agreements have 
expressly agreed to the Commission's jurisdiction to interpret and resolve disputes arising under 
the PPA. App. 863; R. Vol. IV, p. 912. Here the language of the New Energy Agreements 
unambiguously states that disputes arising under the PURPA Agreements "will be submitted to 
the Commission for resolution." The Commission has regularly pursued its authority under the 
Afton IV exception. 
D. The Court's Cogeneration I and II Opinions do not Address the Exception 
The Court's decisions in Idaho Power Co. v. Cogeneration ("Cogeneration 1',), 129 
Idaho 46, 921 P.2d 746 (1996) and Idaho Power Co. v. Cogeneration ("Cogeneration 11"), 134 
Idaho 738, 9 P.3d 1204 (2000) are distinguishable and not controlling. In the underlying 
Cogeneration case, Cogeneration failed to post a security installment under the terms of its 
PURP A agreement with Idaho Power. The utility notified Cogeneration that it was in default 
and Cogeneration responded by invoking the Agreement's force majeure provision. Like in the 
present case, the Cogeneration agreement contained a dispute resolution provision identical to § 
19.1 in the New Energy Agreements. Cogeneration I, 129 Idaho at 50, 921 P.2d at 750 (Silak, J., 
dissenting); R. Vol. I, p. 70 (PP A § 19.1). Idaho Power then filed separate petitions with the 
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PUC and with the district court seeking a declaration that Cogeneration had defaulted on the 
Agreement. Cogeneration I, 129 Idaho at 48,921 P.2d at 748. 
In the Commission proceeding, both parties sought affirmative relief from the PUC. 
The Commission initially found that it had concurrent jurisdiction with the courts to resolve the 
dispute about the PURP A Agreement. Id. Cogeneration asserted that the delay in posting the 
security was caused by its difficulty to timely acquire 401 and 404 certificates from the Idaho 
Department of Environmental Quality and the Army Corps of Engineers, respectively. These 
certificates were necessary before Cogeneration could construct its hydro facility. Cogeneration 
II, 134 Idaho at 741,9 P.3d at 1207. After oral argument, the PUC directed Cogeneration to file 
the security installment within two weeks of the Commission's final Order No. 25971, in effect 
granting the QF a 17-month extension from the date it was to have posted its security under the 
PPA. Cogeneration I, 129 Idaho at 49,921 P.2d at 749. 
Both parties sought reconsideration pursuant to Idaho Code § 61-626. On 
reconsideration, the Commission "declined to exercise jurisdiction to decide whether an event of 
force majeure had occurred and whether an even of force majeure would excuse Cogeneration's 
performance .... " Cogeneration I, 129 Idaho at 48, 921 P.2d at 748. Having declined 
jurisdiction under the consent exception set out in Afton IV and Bunker Hill I, the Court in 
Cogeneration I and II had no reason and did not squarely address whether the PUC actually 
possessed jurisdiction under the exception. Simply put, the Court never reached the issue of 
whether the Commission had jurisdiction under the consent exception. 
The differences between the Afton and the Cogeneration case and the New Energy 
case are two-fold. First, unlike the present New Energy case, there was no agreement between 
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Afton and Idaho Power to refer PURP A contract disputes to the Commission. Second, in the 
Cogeneration cases, the parties had a dispute resolution provision like New Energy but the PUC 
declined to exercise jurisdiction there. In the present case, there is a dispute resolution provision 
in the PURP A Agreement for the PUC to interpret and resolve disputes, and the Commission 
found that it has jurisdiction under the consent exception set out in Afton IV and Bunker Hill I. 
App. 862-65; R. Vol. IV, pp. 904-06, 911-12. Thus, the necessary elements for PUC jurisdiction 
are present in this case. 
E. Public Policy and Conserving Judicial Resources Support the Commission's 
Jurisdiction in this Instance 
The Commission also asserts that good public policy supports existing jurisdictional 
in this case for several reasons. First, allowing the Commission to resolve the parties' contract 
dispute where the parties have specifically agreed to submit such dispute for resolution by the 
Commission does not encumber scarce judicial resources. As noted in the Commission's 
verified Petition to Intervene, since January 2012, the Commission has issued Orders in at least 
10 PURP A cases either resolving a PURP A contract complaint or approving a settlement of a 
PURP A contract dispute between the parties. In these cases, the parties consented to the 
Commission resolving their contract disputes and their PURP A Agreements contained a dispute 
resolution provision like section 19.1 in this case. See In re Magic Wind, Order No. 32496,2012 
WL 988115 (IPUC); In re Interconnect Solar, Order No. 32571, 2102 WL 2090086 (IPUC); In 
re Exergy Development Wind Projects, Order No .. 32628, 2012 WL 3779445 (lPUC); In re 
Grand View Solar One, Order No. 32743, 2013 WL 550632 (IPUC); In re Dynamis Energy, 
Order No. 32763,2013 WL 1181457 (lPUC); In re Glenns Ferry, Order No. 32813, 2013 WL 
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2299033 (IPUC). If the Commission was prohibited from resolving these cases, then these 
matters would have been added to the district court dockets. 
Public policy favors resolution of disputes "through compromise and settlement 
rather than through litigation." Hill v. American Family Mut. Ins. Co., 150 Idaho 619,627,249 
P.3d 812, 820 (2011). Permitting the Commission to exercise jurisdiction in narrow and limited 
circumstances where the parties agree to submit PURP A contract disputes to the PUC for 
resolution will free up scarce judicial resources. Id. 
Second, because New Energy's force majeure allegations are based upon issues in 
PUC proceedings, the Commission is particularly well-suited to examine issues that arise in its 
own proceedings. App. 865; see R. Vol. II, pp. 484-85, " 1-3. New Energy claims the "overall 
effect of the[se] pending proceedings" gives rise to the force majeure events. Id. at 485, , 3. 
The PUC is familiar with its own dockets and the issues in them. 
Finally, utilizing the PUC to resolve PURP A contract disputes under the Afton 
exception also provides safeguards for both parties. Any party aggrieved by the Commission's 
final Order resolving a PURP A contract dispute may seek reconsideration under Idaho Code § 
61-626. If a party is still aggrieved by the Commission's final Order on reconsideration, then it 
may seek judicial review by this Court pursuant to Idaho Code § 61-627; Idaho Const. Art. V, § 
9 ("Supreme Court shall have jurisdiction to review, . . . any order of the public utilities 
commission" under such terms as the "legislature may provide conditions of appeal, scope of 
appeal, and procedure on appeal from orders of the public utilities commission .... "). Thus, 
allowing the Commission to exercise jurisdiction to resolve PURPA contract disputes where the 
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parties have expressly consented to the Commission's jurisdiction IS consistent with the 
established exception to the general rule and in the public interest. 
CONCLUSION 
New Energy voluntarily negotiated and entered into two PPAs - both of which 
contain a dispute resolution clause. Section 19.1 of each Agreement states that all disputes 
arising under each Agreement will be submitted to the Commission for resolution. Although the 
Commission recognizes the general rule that interpretation and enforcement of contracts are 
matters for the Courts, this Court has recognized an exception when the parties agree to let the 
Commission settle the dispute. New Energy fails to adequately explain why language in the 
Agreements would not control. The cases cited by New Energy in support of its position that the 
Commission lacks jurisdiction are inapposite. Moreover, sound public policy and the 
conservation of judicial resources supports Commission jurisdiction of this matter. 
DATED at Boise, Idaho this 6th day of November 2013. 
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On November 9 and 21,2012, Idaho Power Company filed two separate "Complaints 
and Petitions for Declaratory Order" regarding two Power Purchase Agreements (PP As) between 
itself and New Energy Two and New Energy Three, respectively. In the 12-25 case, Idaho 
Power alleged that New Energy Two's proposed anaerobic digester at Swager Farms failed to 
meet its scheduled commercial operation date of October 1, 2012. In the 12-26 case, Idaho 
Power alleged that New Energy Three's proposed anaerobic digester at the Double B Dairy did 
not meet its scheduled operation date of December 1, 2012. Idaho Power asserted in both 
complaints that the qualifying facilities CQFs) have "failed to take the necessary steps required to 
bring the facilit[ies] online and operational by the dates required in [their power purchase 
agreements (PPAs)] including, ... failing to take steps required to secure the interconnection of 
(their] proposed facilit[ies] to Idaho Power's system." Complaints at 3. 
On December 4, 2012, the Commission issued a Notice of the Complaints and 
Petitions and ordered that the two cases be consolidated into a single proceeding. Order No. 
32692. The Commission directed the Commission Secretary to serve copies of the complaints 
on the respondents. On December 27, 2012, New Energy Two and New Energy Three 
(collectively "New Energy") filed a "Motion to Dismiss for Lack of Subject Matter Jurisdiction." 
Idaho Power filed an answer to the Motion, and New Energy filed a reply to the answer. Rules 
56-57. As outlined below, the Commission denies the Motion to Dismiss. 
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BACKGROUND 
A. Interconnection and tlte PPAs 
The background for these cases is taken primarily from the two complaints and is 
summarized below. In October 2009, New Energy initiated discussions with Idaho Power to 
begin the interconnection process for two anaerobic digester projects to be located at Swager 
Farms and Double B Dairy. I Under the federal Public Utility Regulatory Policies Act (PURPA), 
QFs are obligated to pay the costs of constructing the necessary interconnection facilities (or 
transmission upgrades) between the QF project and the purchasing utility's system. 18 C.F.R. § 
292.308.2 
Following initial discussions, New Energy submitted a small generator 
interconnection request to Idaho Power for each project. Both QF projects executed 
interconnection Facility Study Agreements with Idaho Power in late October 2009. Order No. 
32692 at 2. Idaho Power subsequently prepared and submitted separate Study Reports for each 
project to New Energy. 
In May 2010, Idaho Power and New Energy entered into two separate PP As for each 
of the biogas projects.3 Initially each biogas project was projected to sell 1.2 MW of power to 
the utility. The PPAs contained avoided cost rates which were in effect prior to the issuance of 
Order No. 3102S (March 16, 2010), and contained IS-year operating terms. The scheduled 
commercial operation date (COD) for Swager Farms was October 1, 2012, and the COD for 
Double B was December 1, 2012. On July I, 2010, the Commission approved the Swager Farms 
and the Double B Dairy PPAs in Order Nos. 32026 and 32027, respectively. 
About the time Idaho Power submitted the PPAs for approval, Idaho Power and New 
Energy continued their discussions regarding interconnection. In January 2011, New Energy 
requested that the interconnection capacity for each of its projects be increased from 1.2 MW to 
I Double B subsequently authorized New Energy Three to act on its behalf in negotiating with Idaho Power. 
2 Typically the interconnection process has three primary steps. First, a QF submits a small generator 
interconnection (GJ) request to the utility and the parties execute an Interconnection Facilities Study Agreement. 
Second, once the Study Agreement is executed, the utility prepares a GI "Study Report" outlining the necessary 
construction for interconnection. Finally, if the interconnection Study Report (incl uding proposed routing, estimated 
costs, and a construction schedule) is acceptable to the QF, then the parties execute a "Generator Interconnection 
Agreement" (G1A) and the QF pays the utility so the utility can begin construction of the interconnection facilities. 
J The interconnection process and the GIA are separate and distinct from the PPA obligations to sell and purchase 
QF power. In other words, the QF transaction requires the construction of both the interconnection facilities and the 
QF's generating plant. 
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2.0 MW. The parties subsequently executed new Facility Study Agreements and Idaho Power 
then prepared a new Facility Study Report for each project. Drafts of the two Study Reports 
were provided to New Energy. In late April 2011, Idaho Power issued its final Facility Study 
Reports estimating that constructing the transmission interconnection for Swager Farms' 2 MW 
interconnection would cost approximately $1.71 million.4 Idaho Power's final Facility Study 
Report for Double B's 2.0 MW capacity estimated that interconnection would cost 
approximately $376,000. In May 201 I, New Energy advised Idaho Power that Exergy 
Development would be assisting New Energy with its two QF projects. Order No. 32692 at 3. 
The parties then had protracted discussions and communications leading up to Idaho Power 
preparing the draft "Generation Interconnection Agreements" (GIAs) for each QF. 
On May 9, 2012, Idaho Power sent a draft GIA to New Energy/Exergy for the Double 
B project and advised it that failure to submit all of the requested items and the executed GIA 
"will cause the Generator Interconnection request to have been deemed withdrawn." Double B 
Complaint at ~ 49. On June 19, 2012, Idaho Power sent Double B a final GIA to be executed 
and returned to Idaho Power no later than July 20, or "your Generation Interconnection 
Application will be deemed withdrawn." Id at ~ 53. Idaho Power insisted that the GIA was not 
returned and that Idaho Power subsequently issued a deficiency notice that the GIA has been 
deemed withdrawn and that the project has been removed from Idaho Power's interconnection 
queue. On August 28, 2012, Idaho Power refunded Exergy's interconnection deposit for the 
Double B project. Jd at ~ 54-55. 
On March 22, 2012, Idaho Power sent the draft GIA to Swager Farms. Swager Farms 
at ~ 58. In April 2012, Exergy asked that Idaho Power "revisit" the interconnection at a lower 
capacity of 0.8 MW. Id at ~ 59. The parties executed a "Re-Study" Feasibility Study 
Agreement which estimated an interconnection cost for the reduced capacity of $225,000. Id at 
,r 61. On September 14, 2012, Idaho Power sent the final GIA to Swager Farms at the lower 0.8 
MW interconnection. Jd at ~ 66. The cover letter for the Swager Farms GIA stated that Idaho 
Power "must have the executed GIA and funding no later than October 1, 2012, in order to 
complete construction by this date." ld (emphasis original). In an e-mail dated September 20, 
2012, Idaho Power warned Exergy that if the GIA and the required funding is not received by 
4 The final Study Report also noted that interconnection costs for the smaller 1.2 MW interconnection would cost 
approximately $575,000. 
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October 1, 2012, "it will not be possible to complete the required interconnection work before 
the end of the year 2012." Jd at ~ 68. Idaho Power alleged that Swager Farms did not execute 
the GIA and did not pay for the interconnection. 
B. Force Majeure 
On September 28, 2012, Swager Farms and Double B provided a joint "Notice of 
Force Majeure" to Idaho Power. In accordance with Section 14 of their respective PPAs, the QF 
projects notified the utility that they could not perform under their respective Agreements 
because of "the occurrence of a Force Majeure event." Swager Complaint at Tab 56; Double B 
Complaint at Tab 36. More specifically, the QFs alleged that the Commission's generic PURPA 
investigation (GNR-E-I1-03) and other "pending proceedings" caused the force majeure event. 
They insisted that the Commission's investigation regarding the ownership of renewable energy 
credits (RECs) and the issue of "curtailment" caused lenders to be "unwilling to lend in Idaho 
pending the outcome of these proceedings." Jd Thus, with "no financing available, ... it [is] 
impossible for [the QFs] to perform [their] obligation" under the PPAs. Id at ~ 4. 
THE COMPLAINTS AND PETITIONS 
In its Complaints and Petitions, Idaho Power alleged that Swager Farms and Double 
B failed to meet their obligations under their PP As of providing power to Idaho Power by 
October 1, 2012, and December 1, 2012, respectively. Swager Complaint at ~ 2, Double B 
Complaint at ~ 2. Idaho Power maintained that the Commission has the authority to issue 
declaratory orders pursuant to the Uniform Declaratory Judgments Act, citing Idaho Code § 10-
1203. Swager at ~ 76, Double B at ~ 63 citing Utah Power & Light Co. v. Idaho PUC, 112 Idaho 
10, 12, 730 P.2d 930, 932 (1987). 
Idaho Power maintained that the Commission has jurisdiction over this matter 
because: (l) the parties have agreed to submit disputes under the PPA to the Commission; (2) the 
dispute requires an interpretation of the PP As approved by the Commission; (3) the Idaho 
Supreme Court allows the Commission to interpret contracts where parties agree to allow the 
PUC to settle a dispute; (4) the Commission has authority over the generator interconnection 
process; and (5) the allegations of force majeure pertain to Commission proceedings. Swager at 
~~ 76, 89, Double B at ~~ 63, 75. Idaho Power asserted that it and New Energy "agreed to the 
Commission's jurisdiction regarding any and all disputes under the [PPA]." Swager at ~ 79, 
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Double B at ~ 65. Idaho Power relies on Section 19.1 of the PPAs executed by both Idaho Power 
and the QFs which provides: 
Disputes - All disputes relating to or arising under this Agreement, including, 
but not limited to, the interpretation of the terms and conditions of this 
Agreement, will be submitted to the Commission for resolution. 
Jd. (Swager & Double B Tab 1 at p. 24) (emphasis added). Idaho Power asserted that the parties' 
agreement in Section 19.1 above - to submit all disputes involving contract interpretation to the 
Commission - falls within an exception to the "general rule" that generally the interpretation of 
contracts is a matter for the courts. Swager at ~ 77, Double B at ~ 63, citing Afton Energy v. 
Idaho Power Co. ("Afton IV"), III Idaho 925, 929, 729 P.2d 400, 404 (1986); Bunker Hill Co. 
v. Washington Water Power Co. ("Bunker Hill 1"), 98 Idaho 249, 252, 561 P.2d 391, 394 
(1977).5 
Given that the QF projects have failed to meet their scheduled operation dates, Idaho 
Power claimed that they are in material breach of their respective PP As. Idaho Power also points 
to Section 5.4 of the respective PPAs that upon a material breach by New Energy, Idaho Power 
may terminate the PP As at any time. Swager at ~ 86, Double B at ~ 72. Consequently, Idaho 
Power requested that the Commission issue an Order declaring that Idaho Power may terminate 
the PP As due to the breach and recover delay damages. Id. 
In summary, the utility requested that the Commission find and declare: 
1. That the Commission has jurisdiction "over the interpretation and 
enforcement of the [PPAs] and the GIA[s)"; 
2. That New Energy/Exergy's "claim of force majeure does not ... excuse 
[the QFs] failure to meet the amended Scheduled Operation Date for the 
[PPAs]"; 
3. That New Energy/Exergy have failed to place Swager Farms and Double 
B in service by their respective scheduled commercial operation dates of 
October 1, 2012, and December 1, 2012; 
4. That Idaho Power may terminate the PPAs if Swager Farms and Double B 
failed to cure their defaults under their respective PPAs by December 30, 
2012, and March 1,2013; 
5. That under the terms of the PPAs Idaho Power is entitled to an award of 
liquidated damages; and 
5 Idaho Power also noted that New Energy's force majeure notice specifically refers to Section 19.1 of the PPAs. 
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6. Award any further relief to which Idaho Power is entitled. 
Swager Farms Complaint at 37; Double B Complaint at 27-28. 
NEW ENERGY'S MOTION TO DISMISS 
On December 27,2012, New Energy filed a timely "Motion to Dismiss for Lack of 
Subject Matter Jurisdiction." New Energy advanced two primary arguments. First, New Energy 
maintained that the Commission does not possess the necessary jurisdiction to interpret and/or 
enforce contracts. In particular, New Energy noted the Idaho Supreme Court has stated the 
"general rule" is that the 
construction and enforcement of contract rights is a matter that lies in the 
jurisdiction of the courts and not the public utilities commission. This is true 
notwithstanding that the parties are public utilities or that the subject matter of 
the contract coincides generally with the expertise of the commission. If the 
matter is a contractual dispute, it should be heard by the courts. 
Lemhi Telephone Co. v. Mountain States Tel. & Tel. Co., 98 Idaho 692, 696, 571 P.2d 753, 757 
(1977); Bunker Hill Co. v. Washington Water Power Co. ("Bunker Hill 1/"), 10 1 Idaho 493, 494, 
616 P.2d 272, 273 (1980). 
Although New Energy acknowledged that the Idaho Supreme Court has held 
"PURP A was intended to confer upon state regulatory commissions responsibilities not 
conferred under state law," it argued that "PURPA provides no independent basis of authority to 
interpret executed QF contracts." Motion at 7-8 quoting Afton Energy v. Idaho Power Co. 
("Afton Jill],,), 107 Idaho 781, 785, 693 P.2d 427, 431 (1984). Consequently, New Energy 
asserted that the interpretation of the PPAs is a matter governed by state contract law "and each 
particular state's laws govern the proper forum for such contract disputes. In Idaho, the 
Commission simply does not have ongoing jurisdiction over any contract disputes." Jd. at 8. 
New Energy also conceded that the Supreme Court recognizes exceptions to its 
general rule that the Commission does not have jurisdiction over contract disputes. Motion at 9-
10. In Afton IV, the Court reiterated the exception to the general rule is that the Commission may 
"interpret an imprecise contract because 'the parties agreed to let the PUC settle this dispute and 
... there is substantial evidence in the record to support the Commission's decision. '" III Idaho 
at 929, 729 P.2d at 404, citing Bunker Hill I, 98 Idaho at 249,561 P.2d at 391.6 However, New 
6 The lineage of the Afton cases is sometimes confusing. Afton J was issued in January 1984. Idaho Power 
subsequently petitioned for rehearing and the case was re-argued. In July 1984, the Court issued a subsequent 
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Energy noted the Afton IV Court found that the QF contract "between Afton and Idaho Power 
does not fall within any of the exceptions [to the general rule]. Idaho Power and Afton have not 
agreed to allow the Commission to interpret the contract." Id. 
Second, New Energy asserted it has not consented to the Commission's jurisdiction to 
interpret and enforce the two PPAs. In particular, New Energy insisted the dispute resolution 
provision in each PPA does not confer jurisdiction upon the Commission. Although Section 
19.1 7 of each PPA requires that all disputes be submitted to the Commission, New Energy 
argued that the Commission "has consistently disavowed the ability of the parties to unilaterally 
confer jurisdiction" on the Commission. Motion at 10. More specifically, New Energy relies on 
two prior Commission Orders cautioning PURP A parties "that jurisdiction may not be conferred 
upon the Commission by contractual stipulation." Motion at 10-11, citing Order Nos. 21359 at 
1; 24674 at 4. Consequently, New Energy urged the Commission to decline jurisdiction and 
grant its Motion to Dismiss Idaho Power's Complaints and Petitions for Declaratory Order. 
Motion at 12. 
IDAHO POWER RESPONSE 
On January 10, 2013, Idaho Power filed a response to the Motion to Dismiss. 
Although Idaho Power conceded that the "general rule" normally requires that the interpretation 
and enforcement of a contract is a matter for the courts, it asserted that the Court has recognized 
exceptions to the general rule. More specifically, Idaho Power maintained that the Supreme 
Court in Afton IV allowed the Commission to interpret a contract because "the parties have 
agreed to submit a dispute involving contract interpretation to the Commission." Response at 5 
citing III Idaho at 929, 729 P.2d at 404; Bunker Hill I, 98 Idaho at 252, 561 P.2d at 394. 
Idaho Power also pointed out that the Court created another exception to the general 
rule in McNeal v. Idaho PUC, 142 Idaho 685, 132 P.3d 442 (2006). In McNeal, the Idaho 
Supreme Court found that the Commission had authority to interpret an interconnection 
agreement between two telecommunications carriers. After citing the general rule that contract 
interpretation and enforcement are normally matters for the courts, the Idaho Supreme Court held 
that the Commission does have authority to interpret and enforce interconnection agreements 
opinion (Afton If) at which time Afton petitioned for rehearing. Finally, in December 1984, the Court withdrew 
Afton II and issued a third opinion (Afton 111) that modified the Court's Afton I opinion. Consequently, the opinion 
is often cited as "Afton IIIfI." See Afton IV, III Idaho 927 n.l, 729 P.2d 402 n.l. 
7 Supra, p. 5. 
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between telecommunications carriers. Response at 4 citing McNeal, 142 Idaho at 689, 132 PJd 
at 446. Like the Commission's authority under the federal Telecommunications Act to interpret 
interconnection agreements, Idaho Power insisted that PURPA grants the Commission "the 
jurisdiction and authority to interpret the force majeure clause in the [PPAs]." Response at 5. 
Idaho Power also asserted New Energy had agreed in the PP As to submit all contract 
disputes to the Commission. In particular, the utility reiterated that Section 19.1 of the PPAs 
provides that "all disputes relating to or arising under this Agreement, including, but not limited 
to, the interpretation of the terms and conditions of this Agreement, will be submitted to the 
Commission for resolution." /d. Idaho Power also insisted that Section 7.7 of each PPA 
provides that the Commission will have continuing jurisdiction over the Agreement. /d. 
Idaho Power next argued that there is a statutory basis for the Commission's 
jurisdiction over this dispute. In particular, Idaho Power insisted that Idaho Code § 61-501 
provides the Commission with the authority to supervise utilities and to do "all things necessary 
to carry out the spirit and intent" of the Public Utilities Law. In addition, Idaho Code §§ 61-502 
and 61-503 provides the Commission with jurisdiction over contracts affecting rates and the 
power to investigate a single contract, respectively. "The [PPAs] at issue are utility contracts 
which affect rates as defined under § 61-502 and which the Commission has specific authority to 
investigate under § 61-503." Response at 6-7. 
Finally, Idaho Power asserted "PURPA itself grants the Commission jurisdiction ... 
" /d. at 7. Idaho Power declared that our Supreme Court has stated that "it is clear that PURPA 
was intended to confer upon state regulatory commissions responsibilities not conferred under 
state law." /d. quoting Afton //11/, 107 Idaho at 784-85, 693 P.2d at 430-31. Consequently, 
Idaho Power insisted that "the present dispute between a utility and [New Energy] over a 
PURPA matter is seemingly precisely what FERC envisioned when it promulgated 18 C.F.R. § 
292.401(a)." /d. Combining the federal authority with the specific state statutory authority 
"creates an explicit grant of authority to the Commission to interpret a PURP A contract." /d at 
8. 
NEW ENERGY REPLY 
On January 16, 2013, New Energy filed a reply to Idaho Power's response. New 
Energy takes issue with Idaho Power's reliance on the exceptions to the general rule set out in 
the McNeal case. More specifically, New Energy distinguishes the McNeal case which is 
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premised upon the federal Telecommunications Act. In McNeal, the Supreme Court cited 
Southwestern Bell Telephone Co. v. PUC of Texas, 208 F.3d 475 (5 th Cir. 2000), for the 
proposition that the Telecommunications Act grants state commissions the authority to interpret 
and enforce the provisions of interconnection agreements that state commissions have approved. 
New Energy Reply at 2. However, New Energy asserts that Idaho Power does not cite to any 
FERC or PURP A case law allowing state commissions to decide and enforce disputes under 
PURPA. New Energy argues that Idaho Power has not cited to any PURPA case "because there 
are none." Reply at 3. 
While it recognizes that the PPAs contain language "to the effect that disputes would 
be submitted to the Commission for resolution," New Energy reiterates that the Commission's 
prior Orders have declined to exert jurisdiction. Id at 6. Consequently, New Energy urges the 
Commission to grant its Motion to Dismiss and "defer the common breach of contract claims to 
the proper forum for resolution." Id at 7. 
COMMISSION FINDINGS AND DISCUSSION 
In its Motion, New Energy asked us to dismiss Idaho Power's Complaints and 
Petitions for Declaratory Order arguing that the Commission does not have the jurisdiction to 
resolve disputes regarding PPAs. It is well settled that the Commission exercises limited 
jurisdiction and nothing is presumed in favor of its jurisdiction. Utah Power & Light Co. v. 
Idaho PUC, 107 Idaho 47, 52, 685 P.2d 276, 281 (1984). The Commission may determine 
whether it possesses jurisdiction over a particular matter. ld. However, once jurisdiction is 
clear, the Commission is allowed all powers necessary to enable it to carry out its 
responsibilities. Washington Water Power Co. v Kootenai Environmental Alliance, 99 Idaho 
875,879,591 P.2d 122, 126 (1979). 
Both parties recognize and we agree that the general rule is that "[g] enerall y, the 
construction and enforcement of contract rights is a matter which lies in the jurisdiction of the 
courts and not in the public utilities commission. . .. If the matter is a contractual dispute, it 
should be heard by the courts." Afton IV, III Idaho at 928, 729 P.2d at 403 (emphasis added); 
Lemhi Telephone, 98 Idaho 692,696, 571 P.2d 753, 757 (1977); McNeal, 142 Idaho 685, 132 
P.3d 442 (2006). However, the Supreme "Court has recognized exceptions to this [general] 
rule." Afton IV, III Idaho at 924, 729 P.2d at 404. In McNeal, the Court explained that it has 
"been careful to use words such as 'generally' and 'normally' [when stating the general rule] and 
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also, to provide for exceptions to the norm." 142 Idaho at 689, 132 P.3d at 446 (emphasis 
added). More specifically, the Court held that one exception to the general rule is where "the 
parties agreed to let the PUC settle th[e] dispute .... " Afton IV, 111 Idaho at 929, 729 P.2d at 
404 quoting Bunker Hill I, 98 Idaho at 242,561 P.2d at 394. New Energy declared that it has not 
consented to allowing the Commission to resolve this contract dispute, while Idaho Power 
believes that the exception to the general rule is applicable in this instance. 
Based upon our review of the pleadings, the underlying record, and the case law, we 
find that the "consent" exception (where parties agree to let the Commission settle a contractual 
dispute) is controlling in this instance. More specifically, we find that the QFs and Idaho Power 
have expressly agreed in their PPAs to submit disputes arising under their respective PPAs to the 
Commission for resolution. As pointed out by Idaho Power, each PP A contains a provision 
granting the Commission jurisdiction over this matter. Section 19.1 of each PPA provides: 
Disputes - All disputes related to or arising under this Agreement, including, 
but not limited to, the interpretation of the terms and conditions of this 
Agreement, will be submitted to the Commission for resolution. 
Swager at Tab 1, Double B at Tab 1 (emphasis added). Unlike the parties in Afton IV, we find 
that New Energy and Idaho Power have expressly agreed that "[a]ll disputes related to or arising 
under this Agreement ... will be submitted to the Commission for resolution." PPA at § 19.1. 
New Energy Two and New Energy Three signed their respective PPAs containing Section 19.1 
on May 21,2010. We further find this provision of the PPA to be clear and unambiguous. "An 
unambiguous contract will be given its plain meaning." Shawver v. Huckleberry Estates, 140 
Idaho 345,361, 93 P.3d 685, 692 (2004). In this case, the dispute between the parties is "related 
to or arising under this Agreement." In addition, New Energy's force majeure notice specifically 
refers to Section 14 of the PPAs - clearly relating to the PPAs. Swager at Tab 56, Double B at 
Tab 36. Moreover, each PPA provides in Section 20.1 that "This Agreement is subject to the 
jurisdiction of those governmental agencies having control over either party of this Agreement." 
Swager at Tab 1, Double B at Tab I. 
We further find that there is a statutory basis for our jurisdiction in this matter. Just 
as in the case where QFs may bring complaints against utilities under PURP A (Afton IIJII, 107 
Idaho at 781, 693 P.2d at 427), the Commission is authorized under Idaho Code § 61~621 to hear 
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complaints made by public utilities.s As the Idaho Supreme Court noted in Afton 11111, Section 
61-612 "gives the Commission jurisdiction to hear complaints against public utilities alleging 
violations of rules, regulations or any provision of laws; I.C. § 61-502 gives the Commission 
jurisdiction to determine reasonable rates, including rates collected under contracts; and I.C. § 
61-503 gives the Commission power to investigate a single contract. ... " 1 07 Idaho at 784, 693 
P .2d at 430. The PP As at issue in this case directly affect Idaho Power's rates through the annual 
Power Cost Adjustment (PCA). Idaho Code § 61-502, Kootenai, 99 Idaho at 880, 591 P.2d at 
127.9 The United States Supreme Court also noted in FERC v. Mississippi, PURPA "and the 
[FERC] implementing regulations simply require the [state regulatory] authorities to adjudicate 
disputes arising under [PURP A]. Dispute resolution of this kind is the very type of activity 
customarily engaged in by the Mississippi [Public Utilities] Commission .... " 456 U.S. 742, 
760,102 S.Ct. 2126,2138 (1982) (emphasis added); Afton 11111,107 Idaho at 789, 693 P.2d at 
435 (emphasis original), 
New Energy also relies on two pnor Orders of this Commission to support its 
argument that the Commission does not have jurisdiction in this matter. In its reply, New Energy 
concedes that "While the instant parties do have language in their Agreements to the effect that 
disputes would be submitted to the Commission for resolution, the Commission has already 
disavowed the ability of the parties to unilaterally confer jurisdiction on [the Commission]." 
Reply at 6. In particular, New Energy refers to a 1993 Order where the Commission cautioned 
contracting parties regarding the Commission's jurisdiction. Order No. 24674 in Case No. IPC-
E-92-32. In that case, the parties (Idaho Power and Glenns Ferry Cogeneration) had executed a 
PP A that contained identical language to the dispute resolution provision at issue in this case, In 
reviewing the language in the Glenns Ferry PPA, the Commission 
reminds the parties that jurisdiction may not be conferred on the Commission 
by contractual stipUlation. The authority and jurisdiction of the Commission 
is restricted to that expressly and by necessary implication conferred upon it 
by enabling statutes. The nature and extent of the Commission jurisdiction to 
resolve actual disputes will be determined by the Commission on an 
8 Idaho Code § 61-621 states: "Any public utility shall have a right to complain on any grounds upon which 
complaints are allowed to be filed by other parties .... " 
9 T~~ Idaho S~p:eme Court in Afto~ filII observed: "Contracts entered into by public utilities with [QFs] or 
decI~lOns by utIlI~,les not to contract WIth [QFs] have a very real effect on the rates paid by consumers both at present 
and m the future. 107 Idaho at 789, 693 P.2d at 435 (emphasis added), 
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individual case-by-case basis notwithstanding [the dispute resolution 
provision] of the Agreement. 
Order No. 24674 at 4 (emphasis added). Despite expressing concern about the language, the 
Commission approved the Glenns Ferry contract including the dispute resolution provision. Id. 
We find New Energy's reliance on this prior case is misplaced. As noted above, the 
Commission stated that the nature and extent of our jurisdiction "will be determined ... on an 
individual case-by-case basis." In the Glenns Ferry case, the Commission did not foreclose 
exercising jurisdiction; it stated that the scope of its jurisdiction "to resolve actual disputes will 
be determined ... on an individual case-by-case basis." For the reasons outlined above, the 
Commission finds in this particular case that it has jurisdiction to resolve this contract dispute 
pursuant to the consent exception to the "general rule." 
In addition and without addressing the merits of the case, the Commission also notes 
that New Energy alleges that the occurrence of the force majeure event concerned this 
Commission's generic PURPA investigation and possibly other PURPA proceedings. Because 
New Energy's force majeure allegation arises from Commission proceedings, we find that the 
Commission is well-suited to review these allegations. Finally, we note that because "regulatory 
bodies perform legislative as well as judicial functions in their proceedings, they are not so 
rigorously bound by the doctrine of stare decisis that they must decide all future cases in the 
same way as they have decided similar cases in the past." McNeal v. Idaho PUC, 142 Idaho at 
690, 132 P.3d at 447; Washington Water Power Co. v. Idaho PUC, 101 Idaho 567, 579, 617 P.2d 
1242, 1254 (1980). 
In summary, the Commission finds in this particular case that it has jurisdiction to 
resolve the contract dispute under the consent exception to the general rule. Having found 
jurisdiction in this matter, New Energy Two and New Energy Three should file their 
consolidated answer (if any) to the Complaints and Petitions within 14 days of the service date of 
this Order. 
ORDER 
IT IS HEREBY ORDERED that New Energy Two and New Energy Three's Motion 
to Dismiss for Lack of Subject Matter Jurisdiction is denied. 
IT IS FURTHER ORDERED that New Energy Two and New Energy Three file their 
answer (ifany) to the Complaints and Petitions within 14 days of the service date of this Order. 
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DONE by Order of the Idaho Public Utilities Commission at Boise, Idaho this b 
day of March 2013. 
ATTEST: 
0: IPC-E-12-25 _IPC-E-12-26_dh3 
ORDER NO. 32755 
MACK A. REDFORD, CdMMISSIONER 
C_--
6~J./~ 
MARSHA H. SMITH, COMMISSIONER 
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